Culminatin of Law Quarterly

14nd Year, No. 2, Summer 2023
d http://dx.doi.org/10.22034/THDAD.2023.543053.2028

The Conflict between Presumption of Possession
and Continuity (Yad and Istishab):
(Interpretation of Art. 37 of the Iranian Civil Code
Based on the Islamic Jurisprudence)

Mahmoud Kazemi

Associate professor, Islamic and Private Law Department, Faculty of Law and Political Sciences, Tehran University,

Iran.

Abstract

Possession, by title of ownership, shall be taken as proof of ownership (Article 35

' of Civil Code); if someone claims ownership versus a possessor, he has to prove it and il-

legal possession of the possessor (Zil yad). This situation is referred to as Amarah-e-Yad. If

it is proved that the claimant was formerly the owner of the property, by the continuity of it

Article Type:

Original Research (Istishab of ownership), a conflict arises between Istishab and Amarah and according to the

’ 119-144 opinion of Islamic jurists, Amarah precedes Istishab, unless the ownership of the claimant
ages: 119-
has been proved with admission of the possessor. In this case, Istishab precedes Amarah (Ar-
ticle 37 of the Civil Code). This issue has wondered some of the jurists who believe that the

proof of the former ownership of the claimant, with any reason, invalids the Amarah; On the
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evised: 2022 March 15 other hand, some believe that there is no conflict between current ownership of possessor and

Accepted: 2022 May 29 former ownership of the claimant and in any case, Amarah precedes Istishab, and proves the
ownership of possessor. This article tries to examine the issue from a jurisprudential (Fighi)

point of view and analyze the Article 37 of Civil Code.
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