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Abstract

A kind of taking of property done indirectly, gradually and during
the time and finally deprives foreign investors of his ownership rights is
called “creeping expropriation”. This kind of expropriation is formed by
various actions of host states that none of them be an expropriation solely
but their collective consequence is deprivation of owner from his owner-
ship rights. So, this kind of expropriation could be predicted and verified
hardly and consequently protection of foreign investors against it’s very
different forms is realy chalengeable. This articles tries to consider the no-
tion of creeping expropriation in arbitration case law and answering the
question that what criteria and terms are be used by arbitration tribunals to
diagnose creeping expropriation. And also it should be observed how can
protect foreign investment against creeping expropriation. At the end we
can see interantional arbitration case law has stablished specified criteria
for recognition of creeping expropriation and simultainously international
envestment law has various capacities and contexts in order to protect for-
eign investors against such expropriations.
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3. Constructive Expropriation

4. Combined effect
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1. Sea-Land Service Inc. v. Iran, 6 Cl. Trib. Rep.149 (1984); Pope & Talbot, Inc v.
Canada, Interim Award (June 26, 2000), paras. 96-98

2. Starret Housing Corp. v. Iran, 4 Iran-United States Cl. Trib. Rep. 122, 154 (1983);
and Tippetts v. TAMS-AFFA Consulting Engineers of Iran, 6 Cl. Trib. 219 (1984)

3. See also: S.D. Myers, Inc. v. Canada, (November 13, 2000) Partial Award, 232.
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1. See: Phelps Dodge, 10 Iran-United States Cl. Trib. Rep., Award No. 217-99-2, 19
Mar 1986, at 130 and Tippetts v. TAMS-AFFA Consulting Engineers of Iran, 6 CI.
Trib. 219 (1984)
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1. Sole effect
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Tippetts v. TAMS-AFFA) .ol oo S 4S5 ailsle Ggi> 5 A ale p o Cngyome S 10 g Jos )....L‘

Consulting Engineers of Iran, 6 Cl. Trib. 219 (1984), pp. 225-226; and Phelps Dodge, 10 Iran-
(United States CL. Trib. Rep., Award No. 217-99-2, 19 Mar 1986, para. 22
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1. social purpose
2. general welfare
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Tecnicas Medioambientales Tecmed S.A, v. The United Mexican States, ICSID Award
Case No. ARB (AF)/00/2, 29 May 2003, para. 122
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1. See: Feldman v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award of

the Tribunal (Dec. 16, 2002), 7 ICISD Rep. 341

2. Legitimate expectation
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1. See: MTD Equity Sdn Bhd and MTD Chile SA v Republic of Chile, ICSID Case No
ARB/01/7, Award (25 May 2004); LG&E Energy Corp LG&E Capital Corp and LG&E
International Inc v Argentine Republic, ICSID Case No ARB/02/1, Deci-sion on Li-
ability (3 October 2006); Te cnicas Medioambientales Tecmed, SA v United Mexican
States, ICSID Case No ARB(AF)/00/2, Award (29 May 2003); and Azurix Corp v
Argentine Republic, ICSID Case No ARB/01/12, Award (14 July 2006)
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